GIFTS IN MASSACHUSETTS
         This article was prepared by the Estate Planning Council of Hampden County.  The council is a nonprofit organization of accountants, lawyers, life insurance underwriters, trust professionals and other financial service providers involved in planning ,settlement and management of estates.

The decision to make a gift to an individual (non charity) is one that must be decided only after considerable thought.  If it is truly the intent of a person to make a gift and thus a delivery of the asset (stock, cash, life insurance, real estate, or any other asset having value), then the process of giving something away shall be considered a gift.  Prior to that time, it must be decided as to whether or not the person giving the gift (who is called the Donor) can afford to part with this property irrevocably and not accept anything in return for the gift.  If in fact there is any type of incident of ownership retained by the Donor over the property, the transfer may not be considered to be truly a gift.
There is currently no gift tax in Massachusetts, although the giving of a gift of more than $11,000.00 per Donor (for each Donee) per year may cause a Federal gift tax return to be due.  There is no Federal gift tax due on the gift until such time as the total value of the gift exceeds $1,000,000.00 per Donor over the Donor’s lifetime.  There used to be a three year rule both federally and in Massachusetts stating that if the Donor died within three years of making the gift, then the value of the gift would come back into the estate for estate tax purposes.  However, this rule has been changed federally and applies principally to life insurance and annuities. Massachusetts, however, has retained this rule, which states that if a person dies within three years of making a gift of over $11,000.00 in any one year to any individual, the full value of the gift would be includable in the estate.  If the gift is less than or equal to $11,000.00 per year, however, then the gift will not be included.  It is important to realize that the sum of all gifts in any one year is the value for the annual gift, not specifically a gift of a sum at one particular point in time.  For instance, if a parent makes a gift to a child of $11,000.00 during the year, and if there were anniversary, birthday or holiday gifts given during the year, the total value would be in excess of $11,000.00,thus possibly casing a Federal gift tax return to be filed as well as triggering the three year rule in Massachusetts.
For income tax purposes, the amount that a person gives to an individual is not deductible on the income tax return and it is likewise not reportable as income on the recipient’s income tax return.  However, both donors and recipients should make sure that when a gift is being contemplated, all income would be taxable, be it dividend, interest, or rental income.  Therefore, care must be taken to revise estimated tax payments as they may become due to ensure that there will not be a penalty for underpayment of estimated taxes.
Many times, gifts are made for tax reasons to shift the asset and the income to the younger generation.  In making a gift, it is important to remember that once the gift is made, it may not be taken back for any reason, and therefore substantial consideration should be given as to whether the person making the gift may afford to part with the asset.
